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ESL INVESTMENTS INC., ESL PARTNERS, LP, SPE IPARTNERS, LP, SPE MASTER [, LP,
ESL INSTITUTIONAL PARTNERS, LP, EDWARD S. LAMPERT, SEARS HOLDINGS
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STATEMENT OF DEFENCE OF THE DEFENDANT,
SEARS HOLDINGS CORPORATION

1. Except as expressly hereinafter pleaded, the Defendant, Sears Holdings Corporation

(“SHC”), has no knowledge of the allegations contained in the Amended Statement of Claim.

2. In particular, SHC has no knowledge in respect of the allegations in the Statement of Claim
insofar as they relate to ESL Investments, Inc., ESL Partners, LP, SPE I Partners, LP, SPE Master
I, LP, ESL Institutional Partners, LP and Edward Lampert (the “ESL Parties”) or William Harker,
William Crowley, Donald Campbell Ross, Ephraim J. Bird, Deborah E. Rosati, R. Raja Khanna,

James McBurney and Douglas Campbell (the “Former Directors”).



-

3. If any of the ESL Parties, Former Directors, or anyone else, engaged in any of the conduct
alleged in the Amended Statement of Claim, they were not acting on behalf of SHC and such

conduct is not attributable to SHC.

4. SHC is a corporation incorporated under the laws of Delaware in the United States. On
October 15, 2018, SHC filed for protection under Chapter 11 of the United States Bankruptcy
Code in the U.S. Bankruptcy Court for the Southern District of New York (the “Chapter 11

Proceedings”). The Chapter 11 Proceedings are ongoing.

Section 96 of the BIA Does Not Apply to the 2013 Dividend

5. Section 96 of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 (the “BIA”) does
not provide a cause of action for the recovery of dividends. The recovery of dividends is

specifically addressed in s. 101 of the BIA.

6. The declaration and payment of a dividend to the shareholders of Sears Canada Inc.
(“SCI”) in November and December of 2013 (the “2013 Dividend”) does not constitute a transfer
at undervalue under ss. 2 and 96 of the BIA. A dividend cannot be undervalued. Dividends have
no fair market value and do not involve any exchange of value. No consideration is ever received
from shareholders in exchange for a dividend. A dividend is a distribution of profits to

shareholders.

The Elements of s. 96 are Not Satisfied

7. Even if s. 96 applied to the 2013 Dividend, which is expressly denied, the elements of

Section 96 are not satisfied as against SHC.
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8. At all material times, including when the 2013 Dividend was declared and paid, SHC dealt
at arm’s length with SCI and its Directors. At all material times, SHC and SCI were not “related
persons” under s. 4 of the BIA. As such, even if s. 96 applied to the 2013 Dividend, which is

expressly denied, the Monitor could assert its claim only under s. 96(1)(a) of the BIA.

9. SCI was not insolvent at the time of the 2013 Dividend. SCI was not rendered insolvent by
the 2013 Dividend. No act or omission in the declaration or payment of the 2013 Dividend is

attributable to SHC.

10.  SHC has no knowledge as to SCI’s intent with respect to declaring and paying the 2013

Dividend.

The Monitor’s Claim is Time Barred

11.  Even ifs. 96 could apply to the 2013 Dividend, which is expressly denied, the Monitor’s
claim is time barred. The 2013 Dividend was declared and paid long before the one year period

provided for under s. 96 (1)(a)(i) of the BIA.

SHC was Not Privy to the 2013 Dividend

12. SHC was not a person that was privy to the 2013 Dividend under s. 96(3) of the BIA.
Section 96(3) does not apply to shareholders in receipt of dividends. In any case, at all material
times, including when the 2013 Dividend was declared and paid, SHC dealt at arm’s length with

SCI and its Directors.

13. The Defendant, Sears Holdings Corporation, asks that this action be dismissed with costs.
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